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Dear Mr. Whites 


| | 

This 4s in reply to your otter of November 7, 1958 
relative to a petition filed by Mir .Robert E, Webber. seel:ing permission 
to place £111 in Phillips Pond in Sandown, New EKampshire along 140 ft. 
of shoreline and extending 25 ft. into the water. 


| 
: You have subaitted a sumary of the public hearing which 
was held in connection with this petition on October 29, 1958, from which 
4t appears. that I>. Webbor's plan also contemplates the excavation of a 
30 ft. channol parallel to the brock which abuts on the east, the area 
soucht to be filled, and the dredging of a swamp area which is to be filled 
with sand to form a beaches - | 
| 
In your letter you state that the purpose of the excava- 
tion ig to develop a boat basin and to procure material for fill, neither 
of which appear to bo objectionable, and that the abutting owners who were 
present at the hearing have no objection to this work e 


li. Francis Nocre, Engineer for the Water Resources Board, 
has reported that he has examined the site and found that tho area to be 
excavated 18 State owned land below hich water mark, but that he found 
nothing contrary to ths public interest. . 


You have inquired whether both filling and excavating can 
“be treated at the seme tine in your recommendations to the Governor and 
Council. We answor in the negative. , 


We are. assuming that Phillips Pond has an area 4n excess 

of ten acres in its natural state and that im. Webbor's petition was filed 
pursuant to TOA 452:41-a-c (supp). From a caroful reading of those sections 
44 19 clear that they were designed to apply solely to the plecenont of fi. 
below the moan high water level of public wators. Wo find nothing in these 
sections or elsewhere in the statute expressly or impliedly granting to the 
Governor and Council, or the water Resources Board, any authority to restrict, 
regulate or control the excavation of the beds of public waters. Accordingly | 
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t x SopTORNEY-GENERAL 
“alter G, White, Chairman | 
Water Resources Board ~2- 12/1/58 


‘wo are of the opinion that the question of whether Mr. Webber may or may 
not excavate below the high water levol of Phillips Pond 4s governed by 
common law. | 


While the beds of great ponds ". « » are held in trust by 
tho State for public use » « e” (ROA 271:20) 4t is woll established that a 
littoral owner has rights which are more e::tensive than those of one who 4s 
only a menber of the public, State v. Stafford Company, 99 NH. 92.975. 
Musgrove v. Cicco, 96 N.H. 1413; Dolboor v. Company. 72 NH. 562. | 


"That the shore ovmer has rights 4ncidental to the 

enjoyment of public rights in the lake and which ere more 
exntonsive than those of one who 4s only a menber of the 
ppublic, is a settled matter of recorpnition in tho law. 

‘ho principles out of which this usage sprang are cormon 

to both countries; namely, the exclusive right of access 

to the water over his banks, enjoyod by the riparian o:mers 

his title to the soil gained from the sea by imperceptible 

accretion or alluvion. . » from which are necessarily doe- 

duced tho doctrines that none but the riparian owner can 
‘erect such wharves and other conveniences fcr navigation .« « e! 

Clesent v. Burns, 43 NH. 609, 617. "The dictates of justice 
thni reason, wnicn retain in the governnent, for coven use, 

the fico of larfe ponds, «. « « have vested a reasonable 

private right of using this public property in the omers of 

the adjoining land.’ Concord &c. Comrany Ve Robertson, 66 N.He 

1,18. 'As the owner of the adjoining Land, the plaintiff had 

the right to build wharves and other structures into the pond 

sor his own use,' without unreasonable interference with the 

public rights. Dolbecer Ve. Company , ‘72 NH. 562,565." 

Hoban v. Duckiin, 65 iii. 85,87,88. 


"An abutter's use of the bed of a public water, like 
a riparian owner's use of a fresh river flowing over his 
land is governed by the rule of reasonableness applied to 
the facts of his case.” | 

Concord Co. ve Robertson, 66 N.H. 1, 18 


Applying the principles expressed in the foregoing cases we 
conclude that Mr. Webbdr as owner of the adjoining shoreline (assuming hin 
to be such) may excavate below the high water mark provided such excavation 
4s 4ncidental to the use and enjoymont of his shcre property, and provided _ 
furthor that such excavation does not constitute an unreasonable interference 
with rirhts of the public in the waters and bed of Phillips Pond. Of Course, 
a binding determination of whether excavation constitutes an unreasonable 

terference with public rights may be made only by the court in any given 
Ca5e. 


Very truly yours, 


Gcorge T. Ray, Jr. aes 
OTR, dr/m | Assistant Attorney General - 
Dictated but not read. 3 | . | 
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